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1 INTRODUCTION 

In a dispute resolution process, emotion can have a range of impacts, many of which 

relate to the way we process and exchange information. Even as computers and the 

internet become increasingly popular tools for dispute resolution, humans still 

experience emotions. Does online dispute resolution (ODR) have the capacity to 

support this aspect of the resolution process?   

 

Most literature on the subject of ODR's emotional capacities consists of conveys 

criticisms of online processes in comparison with traditional, offline dispute resolution 

practices. This paper attempts to contribute to research in this area by reflecting on 

these criticisms and offering new lines of analysis.  

 

Part 2 surveys the 'landscape,' offering brief summaries of the importance of emotion to 

dispute resolution and common criticisms made toward ODR. A critical evaluation of 

these objections is offered, accompanied by a proposal to move beyond them. Part 3 

explores the emotional capacities of ODR by focusing on artificial intelligence (AI) 

systems as well as the fields of human-computer interaction and affective computing. In 

Part 4, the criticisms of ODR are revisited with a view toward the influence of present-

day technology-based communication on dispute resolution. The conclusion argues that 

ODR is capable of addressing emotion, and offers further perspectives on the future.  

 

2 SURVEYING THE ODR AND EMOTION LANDSCAPE 

This part considers the role of emotion in conflict situations before introducing common 

criticisms of ODR with respect to addressing this aspect of the dispute resolution 
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process. A proposal is made to move beyond these positions by acknowledging the 

differences between traditional dispute resolution processes and ODR.   

 

2.1 Emotion in Conflict Situations 

Emotion is an individual, internal phenomenon that occurs alongside cognitive activity in 

the context of human information processing.1 Emotions can cause cognitive changes, 

influencing the way we think, or behavioural changes, influencing the way we act.2  

Feelings like pride, anger or shame can affect us profoundly, both internally and 

externally within a given social context.3  

 

According to Berry Zondag and Arno Lodder, emotion can drive parties in a dispute to 

adopt competitive stances, making them reluctant to share information or to 'show their 

hand' to the other party.4 Emotion can also cause the parties to lose focus on the issues 

in dispute and turn instead to making negative comments about one another.5 By 

extension, this emotionally-driven preoccupation influences thoughts, actions and 

communications and potentially defines relationships. When the focus moves from 

issues and interests to emotional positions, the conflict may escalate, along with the 

frustration of the parties.6 

 

The emotional-cognitive relationship can also influence the way problems or harms 

evolve into conflicts. Anger or despair may drive an injured person to assign blame 

rather than concentrate on the accidental aspects of the situation.7 Biases emerge, 

                                                           
1
 Kirsten Boehner et al., 'Affect: from information to interaction' (Proceedings of the 4th decennial conference on 

Critical computing: between sense and sensibility, Aarhus, Denmark, 2005) 59, 59.   
2
 Boehner (n 1) 59. 

3
 Boehner (n 1) 59 and 67. 

4
 Berry Zondag and Arno Lodder, 'Constructing Computer Assisted Dispute Resolution Systems by Developing a 

Generic Language to Analyse Information Exchange in Conflict Discourse' (2007) 21  International Review of Law, 
Computers & Technology 191, 196.  
5
 Zondag and Lodder (n 4) 196.  

6
 Zondag and Lodder (n 4) 196. 

7
 Susan Blake, Julie Browne and Stuart Sime, A practical approach to alternative dispute resolution (Oxford 

University Press 2012) 17. 
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causing the person to seek information that confirms his or her beliefs, and to ignore 

information that conflicts with them.8   

 

Emotion can also play a positive role in conflict. Research shows that people in conflict 

are more receptive to proposals made by others they like or that they find attractive.9 

People who appear to be honest or cooperative to others may also have more success 

in a negotiation context.10  

 

The role of emotion in conflict must not be oversimplified. In many disputes, a person 

will experience a range of emotions even if their behaviour does not show it.11 A 

disputant may be unaware of the impact of emotions on his or her cognitive abilities. A 

self-aware disputant may be aware of the emotions yet be unable to control them. 

Ideally, dispute resolution systems ought to take these emotional forces into account 

rather than expect disputants to manage their emotional states independently of the 

resolution process.  

 

2.2 Criticism of ODR in Relation to Emotion 

Much of the criticism relating to ODR's emotional capacity relates to the way parties 

communicate. ODR includes a broad range of processes and a diverse range of 

communication types.12 Communication modes can range from real-time video 

conferencing to simple, asynchronous text-based messaging. In some cases, 

interactions occur between two or more disputants directly, while other times a neutral 

may facilitate the process. An ODR process can also consist of an individual interacting 

only with a computer.  

                                                           
8
 Richard Birke and Craig Fox, 'Psychological Principles in Negotiating Civil Settlements' (1999) 4 Harvard 

Negotiation Law Review 1, 2. 
9
 Birke and Fox (n 8) 54-55. 

10
 Birke and Fox (n 8) 54-55. 

11
 Blake, Browne and Sime (n 7) 18. 

12
 Marta Poblet and Pompeu Casanovas, 'Emotions in ODR' (2007) 21 International Review of Law, Computers & 

Technology 145, 148. 
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A traditional mediation implies all parties are "at the table" for face-to-face interactions.13 

Face-to-face communication is thought to be 'rich' in terms of conveying contextual 

cues, nuances and body language, while the internet is considered a 'lean' medium.14 

Noam Ebner argues that these differences in communication may reduce levels of 

understanding, as well as comfort and rapport between parties.15 He further posits that 

ODR may suffer from a deficit of warmth and empathy, putting it at a disadvantage 

relative to face-to-face mediation.16 

 

If an ODR process is restricted to text-based communication as opposed to audio or 

video-conferencing, critics will be more likely to criticize the diminished capacity for 

communication. If the parties cannot observe one another's facial expressions, tone of 

voice or posture, they will not be able to interpret emotion in the same way they would in 

a face-to-face setting. Similarly, a neutral will be unable to rely on traditional offline 

techniques for observing the parties' emotions to assess impacts on the discussion or to 

know when to intervene and manage these issues.  

 

2.3 Consideration of the Criticisms of ODR and Emotion in Context 

While many of the criticisms brought against ODR's emotional capacities cite 

communication shortcomings, they are often grounded in comparisons with offline 

alternative dispute resolution (ADR). Jelle van Veenen observes that: "A common 

concern regarding online dispute resolution has always been that online communication 

may not be as effective as face-to-face- communication."17 Marta Poblet also observes 

                                                           
13

 Sarah Cole and Kristen Blankley, 'Online Mediation: where we have been, where we are now, and where we 
should be' (2006-2007) 38 Toledo Law Review 193, 195. 
14

 Noam Ebener, 'ODR and Interpersonal Trust' in Mohamed Wahab, Ethan Katsh and Daniel Rainey (eds.), Online 
Dispute Resolution: Theory and Practice: a treatise on technology and dispute resolution (Eleven Publishing 2012) 
215, 225. 
15

 Ebener (n 1) 226. 
16

 Ebener (n 1). 
17

 Jelle van Veenen, 'From :-( to :-) Using Online Communication to Improve Dispute Resolution' (2010) TISCO 
Working Paper Civil Law and Conflict Resolution Systems No. 002/2010, 4 <http://ssrn.com/abstract=1618719> 
accessed 19 April 2013. 
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that many concerns relating to ODR tend to focus on its perceived shortcomings relative 

to in-person dispute resolution processes.18   

 

Even as ODR becomes more common, these criticisms persist. Leah Wing and Daniel 

Rainey note that in spite of its growing acceptance and use, ODR "continues to be 

judged by the cultural norms and theories created for the face-to-face paradigm upon 

which the conflict resolution field relies."19 Despite the apparent benefits of using 

remote, text-based communication and the preference for this form of communication 

among many users, Wing and Rainey observe that "many in the ADR field continue to 

lament the loss of non-verbal cues and unsuitability or awkwardness of using text-based 

technology for dispute resolution."20 They conclude that the use of technology to convey 

emotions, improve relationships and build trust are seen to be "deeply antithetical to the 

cultural value" placed on face-to-face contact within the field of dispute resolution.21 

 

While some mediators and researchers remain highly critical of ODR's communication 

capacities relative to traditional practices, it is not so clear this opposition is shared by 

disputants. In one report on online mediations, 72 percent of mediators found the lack of 

nonverbal cues problematic. In contrast, 70 percent of disputants said they were able to 

overcome this apparent shortcoming.22 In the same study, 80 percent of the disputants 

felt they had no difficulty conveying their emotions during the online process, a fact that 

was confirmed by mediators.23 Some of these participants felt they were actually able to 

express themselves more clearly in an online, text-based environment than they would 

have been able in a face-to-face context.24 

 

                                                           
18

 Poblet and Casanovas (n 12) 148. 
19

 Leah Wing and Daniel Rainey, 'Online Dispute Resolution and the Development of Theory' in Mohamed Wahab, 
Ethan Katsh and Daniel Rainey (eds.), Online Dispute Resolution: Theory and Practice: a treatise on technology and 
dispute resolution (Eleven Publishing 2012) 35, 41. 
20

 Wing and Rainey (n 19) 42. 
21

 Wing and Rainey (n 19) 42. 
22

 Anne-Marie Hammond, 'How Do You Write "Yes"?: A Study on the Effectiveness of Online Dispute Resolution' 
(2003) 20 Conflict Resolution Quarterly 261, 276. 
23

 Hammond (n 22) 277-278. 
24

 Hammond (n 22) 277-278. 
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2.4 Moving Beyond Comparisons with Face-to-Face Techniques 

In the spirit of ADR-based processes presenting flexible alternatives to more rigid and 

strictly controlled resolution processes, we should allow space for new benefits to 

emerge through ODR, including processes relating to emotion. In an online 

environment, users may be able to downplay the role of emotion in a negative sense, or 

at least manage it more independently from their communications in the dispute 

resolution process.25 ODR has been shown to help parties engage at their own pace, 

stay calmer, be more rational and focus on the issues.26 People communicating through 

computers may also work harder to present themselves in a positive way.27 For high 

conflict disputes, a neutral platform can help decrease tensions and mitigate power 

imbalances in some cases.28  

 

Technology may take on a role in dispute resolution larger than merely serving as a 

channel for human-human communications. In 2004, Ethan Katsh predicted that 

software could emerge as a "fourth party" beyond the traditional notion of the third party 

role played by a human neutral.29 He predicted this novel fourth party could engage 

disputants directly through software to facilitate initial phases of the process and require 

a human third party only if the technology-facilitated process fails to produce a 

resolution.30 According to Katsh, this new role for computers will "likely encroach on the 

role of the third party neutral just as ADR and the third party neutral encroached on 

more formal dispute resolution processes."31   

 

                                                           
25

 Susan Raines, 'Can Online Mediation Be transformative? Tales From the Front' (2005) 22 Conflict Resolution 
Quarterly 437, 438. 
26

 Poblet and Casanovas, (n 12) 150. 
27

 van Veenen, 'From :-( to :-)' (n 17) 20. 
28

 Cole and Blankley (n 13) 204. 
29

 Ethan Katsh, 'Bringing Online Dispute Resolution to Virtual Worlds: Creating Processes Through Code' (2004-
2005) 49 New York Law School Law Review 271, 275. 
30

 Katsh, 'Bringing Online Dispute Resolution' (n 29) 284. 
31

 Ethan Katsh, 'ODR: A Look at History: A Few Thoughts About the Present and Some Speculation About the 
Future' in Mohamed Wahab, Ethan Katsh and Daniel Rainey (eds.), Online Dispute Resolution: Theory and Practice: 
a treatise on technology and dispute resolution (Eleven Publishing 2012)  21, 32-33. 
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The fourth party role may have already begun to see wider acceptance in ODR. High 

volume ODR users like eBay and SquareTrade offer automated processes that include 

problem identification, matching problems and potential solutions and automated 

negotiation.32 Other examples like Wikipedia demonstrate the effectiveness of 

automated tools to help detect problems or potential disputes and to address them 

before they develop into full-blown conflicts.33 If these systems can perform a range of 

relatively advanced technical functions, it is conceivable that they should also be able to 

address emotional aspects of disputes.  

3 EXPLORING THE EMOTIONAL CAPACITY OF ODR 

This part explores the emotional capacities of ODR. Brief explorations of human-

computer interaction and affective computing are offered as new lines of research to 

support this exploration. To avoid focusing on human practices that could facilitate 

emotion through ODR, the following discussion is largely oriented toward AI-based 

systems where the human neutral's role is diminished.  

 

3.1 AI Systems, ODR and Emotion 

At the confluence of AI and ADR, there are intelligent systems capable of serving 

disputants without the immediate need for human assistance. AI is typically meant to 

imitate human expertise or intelligence using technology.34 The systems do not purport 

to copy or replace human intelligence; they only attempt to simulate it and perform 

specific functions that would otherwise require an intelligent human.35 In a dispute 

resolution context, these systems can be programmed to address emotional aspects of 

the disputes or the resolution process.  

                                                           
32

 Orna Rabinovich-Einy and Ethan Katsh, 'Lessons From Online Dispute Resolution for Dispute Systems Design' in 
Mohamed Wahab, Ethan Katsh and Daniel Rainey (eds.), Online Dispute Resolution: Theory and Practice: a treatise 
on technology and dispute resolution (Eleven Publishing 2012) 51, 66-67. 
33

 Rabinovich-Einy and Katsh (n 32) 68. 
34

 David Poole, Alan Mackworth and Randy Goebel, Computational Intelligence: A Logical Approach (Oxford 
University Press 1998) 1-2, 9-10. 
35

 Anja Oskamp and Arno Lodder, 'Introduction: Law, Information, Technology and Artificial Intelligence' in Arno 
Lodder and Anja Oskamp (eds.), Information Technology and Lawyers (Springer 2006), 1, 8. 
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AI-based ODR processes can coexist with a range of available tools and services aimed 

at supporting the resolution process.36 They may represent a service option for users, 

appealing to affordability, availability or convenience. Alternatively, they may serve as a 

gateway or a prerequisite to accessing another online or offline process.  

 

Berry Zondag and Arno Lodder envision a system that would require parties to use 

technology-based tools to analyze their disputes when entering their information.37 Part 

of this analysis could include the deconstruction of issues into their individual 

components, including emotional descriptions for each.38 According to Zondag and 

Lodder, tools used to accomplish these objectives could include automated 

questionnaires and semantic analysis techniques to derive 'meaning' from free text 

entered by the user.39 

 

A system that could be said to rely on relatively basic forms of AI is the Dutch Legal Aid 

Board's Rechtwijzer.40 In addition to providing problem diagnosis, triage, information, 

guidance and tools for non-lawyers,41 it also performs a basic inquiry to see if the 

parties are communicating with each another. If a user indicates communication is not 

happening, the system provides a letter template meant to help the parties initiate 

correspondence.42 The Rechtwijzer is designed to help disputants communicate about a 

range of issues including their concerns and emotions in the dispute.43  

                                                           
36

 Arno Lodder and John Zeleznikow, 'Artificial Intelligence and Online Dispute Resolution' in Mohamed Wahab, 
Ethan Katsh and Daniel Rainey (eds.), Online Dispute Resolution: Theory and Practice: a treatise on technology and 
dispute resolution (Eleven Publishing 2012) 73, 74. 
37

 Zondag and Lodder (n 4) 199. 
38

 Zondag and Lodder (n 4) 199. 
39

 Zondag and Lodder (n 4) 200. 
40

 <http://www.rechtwijzer.nl/> (Dutch language) accessed 19 April 2013.  
41

 Hague Institute for the Internationalisation of Law, ' Signpost to justice: guidance for citizens facing justiciable 
problems' <http://www.hiil.org/project/signpost-to-justice-guidance-for-citizens-facing-justiciable-problems> 
accessed 19 April 2013.  
42

 Jelle van Veenen, 'Online integrative negotiation tools for the Dutch Council for Legal Aid' (Proceedings of the 
5th International Workshop on Online Dispute Resolution, Firenze, Italy 2008) 23, 29 
<http://ssrn.com/abstract=1511704> accessed 19 April 2013. 
43

 Tilburg Institute for Interdisciplinary Studies of Civil Law and Conflict Resolution Systems, 'Project Information' 
<http://www.tilburguniversity.edu/research/institutes-and-research-
groups/tisco/research/projects/echtscheidingsplan/projectinformation/> accessed 13 April 2013.  
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ODR system design can also influence the way users perceive situations by framing 

messages in a particular way.44 For example, identifying a topic, displaying it 

prominently, including specific information about it and setting a specific tone can 

impress upon users that the topic is important and worthy of consideration.45 

Researchers call this phenomenon 'agenda setting.'46 In contrast, when a topic is not 

raised in a prominent way or is omitted altogether, it can create the reverse impression 

for users.47 

 

AI-based ODR systems programmed to help users explore their emotions will help to 

put this subject matter on the 'agenda' in the same way a human neutral could. For 

example, a system can ask a user how he or she feels or how relevant goals or 

interests are affected by the conflict and then indicate what could be done about it.48 

Through this exploration, the system can put the user in a position to better understand 

his or her emotional state and its potential impacts on the resolution process.49 

 

When an online system identifies emotion as a valid subject or frames it in a certain 

way, we should expect to see a consequent effect on some users. Similarly, a system 

that makes no reference to a user's emotion may signal that this subject matter is 

unimportant or irrelevant. If the user is already feeling strong emotions because of the 

dispute, this negative reaction may be intensified by a failure to address emotion in the 

resolution process.  

 

A deeper exploration of emotion and ODR can move beyond explicit reference to 

emotions that may be programmed into an AI-based system. For example, we can 

consider emotional aspects of the human-computer interactions themselves, since this 

                                                           
44

 van Veenen, 'From :-( to :-)' (n 17) 8. 
45

 van Veenen, 'From :-( to :-)' (n 17) 10. 
46

 van Veenen, 'From :-( to :-)' (n 17) 10.  
47

 van Veenen, 'From :-( to :-)' (n 17) 10-11. 
48

 Jelle van Veenen, 'Dealing with Miscommunication, Distrust, and Emotions in Online Dispute Resolution'  (2010) 
TISCO Working Paper Series on Access to Justice, Dispute Resolution, and Conflict System Design No. 004/2010, 32 
<http://ssrn.com/abstract=1626212> accessed 19 April 2013.  
49

 van Veenen, 'Dealing with Miscommunication' (n 14) 32. 
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is the way disputants will be accessing ODR. Analysis in this area can also address 

some of the cultural objections traditional ADR practitioners have toward ODR.   

 

3.2 Human-Computer Interaction 

Human-computer interaction (HCI) is an area of research that focuses on the quality of 

interactions between humans and technology.50 While the larger body of HCI is oriented 

toward constructing systems that produce positive interactions and avoid user 

frustration from a design perspective, this work can also inform ODR system design.  

Human-computer interactions share commonalities with human-human interactions. 

Users follow social rules and treat computers as if they are autonomous agents with 

their own thoughts and feelings.51 While many of us experience negative feelings 

toward computers when we encounter a malfunction, research indicates that people 

also show politeness toward machines, may consider them as teammates and can be 

flattered by them.52 People flattered or praised by computers have been shown to rate 

them 'better' and more 'user friendly' than those that do not, even when the person is 

aware the flattery is baseless.53 Social responses to computers occur mindlessly and 

involve unconscious reliance on patterns of human-human interactions.54 Engaging with 

a computer on this level involves the user essentially ignoring the fact that the computer 

is a machine and not another person.  

 

In one study, researchers had subjects engage in an 'ultimatum' bargaining game to test 

their reactions. In the experiment, a computer would be allotted a sum of money to 

divide between it and the test subject. If the subject accepted the division, they and the 

computer would each keep their respective portions of the sum. If the subject rejected 

                                                           
50

 Francisco Nunes, Paula Silva and Filipe Abrantes, 'Human-computer interaction and the older adult: an example 
using user research and personas' (Proceedings of the 3rd International Conference on Pervasive Technologies 
Related to Assistive Environments, Petra, Greece 2010) 1, 1. 
51

 Punyashloke Mishra, Michael Nicholson and Steven Wojcikiewicz, 'Seeing ourselves in the computer: Who we 
relate to technologies' (2001) 44 Journal of Adolescent & Adult Literacy 634, 636. 
52

 Mishra, Nicholson and Wojcikiewicz (n 51) 636. 
53

 Mishra, Nicholson and Wojcikiewicz (n 51) 636. 
54

 Clifford Nass, 'Machines and Mindlessness: Social Responses to Computers' (2000) 56 Journal of Social Issues 81, 
83.  
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the division, they and the computer would each get nothing. From an economic 

perspective, the ideal approach is for the person dividing the money to offer the smallest 

possible amount, and for the recipient to accept any amount since refusing will leave 

them with nothing.55 But research has shown that if an offer is perceived to be unfair, 

the recipient will reject it, at a cost to him or herself, in order to punish the offeror.56 In 

the study, half the participants were told they would be communicating through a 

computer to a human partner. The other half were told they would be communicating 

only with a computer. Unknown to the participants, they were all communicating only 

with computers.  

 

The experiment found the test subjects reacted emotionally toward the computers. 

Moreover, there was almost no difference in the way the subjects acted whether they 

were told they were dealing with a person or with a computer.57 The group aware they 

were dealing with a computer still described its actions in human terms, relating 

impressions of deceit, trickery, lying and deception.58 If subjects in this group thought 

the offer to be unfair, they would reject it out of spite to prevent the computer from 

receiving its portion - while fully recognizing that money has no value to machines.59  

 

The format of this experiment is obviously very close to an ODR process. The results 

presented here suggest emotion will affect users' perceptions and behaviour even when 

the interactions are between humans and computers. In ODR, humans may treat 

computers like humans whether or not they know they are interacting with machines.    

 

Other experiments have found patterns of reciprocity within HCI. Reciprocity can be 

understood as the willingness of people to help those they perceive as helpful.60 In an 

experimental environment, reciprocity was found to exist not only with respect to 

                                                           
55

 Richard Ferdig and Punya Mishra, 'Emotional Responses to Computers: Experiences in Unfairness, Anger, and 
Spite' (2004) 13 Journal of Educational Multimedia and Hypermedia 143, 147. 
56

 Ferdig and Mishra (n 55) 147. 
57

 Ferdig and Mishra (n 55) 155. 
58

 Ferdig and Mishra (n 55) 155.  
59

 Ferdig and Mishra (n 55) 156. 
60

 Nass, 'Machines and Mindlessness' (n 54) 88. 
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humans being more willing to 'help' computers they perceived to be helpful, but also 

with respect to a willingness to disclose information of an intimate or personal nature.61  

 

This line of analysis is not meant to convey that computers have emotion, but only that 

people interacting with them may react as if they do.62 This result holds true even in HCI 

experiments relying on relatively basic text interfaces.63 While it is tempting to conclude 

we will elicit a range of social, interactive responses from users through more advanced 

levels of design,64 evidence also suggests that attempts to mimic human-like social 

qualities or emotions could actually backfire with users, generating worse responses 

than through basic interfaces.65 Researchers believe this behaviour may be motivated 

by feelings among users that they are being observed or evaluated by the computer.66 

Further studies suggest more anthropomorphic computer interfaces will make users 

more likely to react as if they are interacting with a person.67 Without resolving the 

apparent conflicts between these hypotheses, it is worth noting they each accept that 

emotion and social interaction can exist between humans and computers. 

 

This brief introduction to the field of HCI suggests we should be careful about 

minimizing ODR's emotional capacities. Users' perceptions and behaviour do appear to 

be influenced by emotion, even when they are dealing only with computers. Moreover, 

these social or emotional interactions can occur with interfaces that make no attempt to 

impersonate human qualities. Even when users are fully aware they are dealing with a 

machine that cannot think or feel emotion, they may still instinctively treat it as if it does 

have these capacities.68 

 

                                                           
61

 Nass, 'Machines and Mindlessness' (n 54) 89. 
62

 Ferdig and Mishra (n 55) 144. 
63

 Ferdig and Mishra (n 55) 156-157. 
64

 Ferdig and Mishra (n 55) 157. 
65

 Nass, 'Machines and Mindlessness' (n 54) 97. 
66

 Ryan Calo, 'People Can Be So Fake: A New Dimension to Privacy and Technology Scholarship' (2009) 114 Penn 
State Law Review 809, 816.   
67

 Calo (n 66) 811. 
68

 Mishra, Nicholson and Wojcikiewicz (n 51) 637. 
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3.3 Affective Computing  

Affective computing may be described as "computing that relates to, arises from or 

deliberately influences emotions."69 Rather than treat humans only as rational, logical 

actors, affective computing recognizes affect, or the human experiences and feelings of 

emotion and considers how it impacts or influences the way we interact with computers. 

In terms that may be illuminating for traditional face-to-face ADR practitioners, affective 

computing researchers also reject the assumption that emotional needs can only be met 

by other humans.70  

 

From an applied perspective, affective computing can help to increase emotional self-

awareness and management skills for users.71 Through self-reporting of their emotional 

states at any given time during human-computer interactions, users can respond to a 

system's request for emotional feedback.72 In a simple system, a user could select 

emoticons, icons or pre-set text descriptions to indicate how he or she is feeling. In 

more sophisticated systems this information could be collected through natural 

language or voice input.73  

 

In an ODR process, feedback collection points could be programmed to appear at the 

beginning, middle or end of a process to prompt the user to reflect on his or her 

emotional state. The ODR platform could then use the emotional data to reframe issues 

or reflect the emotions back to the user74 with suggested guidance.  

 

                                                           
69

 Rosalind Picard, Affective Computing, (MIT Press 1997) cited in Jocelyn Scheirer et al., 'Frustrating the user on 
purpose: a step toward building an affective computer' (2002) 14 Interacting with Computers 93, 93. 
70

 Rosalind Picard, 'Computers that Recognise and Respond to User Emotion: Theoretical and Practical Implications' 
(2001) 538 MIT Media Lab Report 1, 5 
<http://pubs.media.mit.edu/?section=docdetail&id=213903&collection=Media+Lab&filtercollection=Media+Lab> 
accessed 19 April 2013.  
71

 Picard, 'Computers that Recognise' (n 70) 4-5. 
72

 Rosalind Picard, 'Toward computers that recognize and respond to user emotion' (2000) 39 IBM Systems Journal 
705, 707. 
73

 Picard, 'Toward computers that recognize' (n 72) 707 and Poblet and Casanovas, (n 12) 151. 
74

 J Klein, Y Moon and R Picard, 'This computer responds to user frustration: Theory, design and results' (2002) 14 
Interacting with Computers 119, 125. 
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Collecting feedback and sharing it back to the user could imitate the process of 

reflection or active listening in the ADR context. During a human-computer interaction, 

this process could establish that the user's emotional state has indeed been 

communicated.75 It can be combined with a mechanism to allow the user to correct or 

clarify the information conveyed if the feedback suggests an inaccurate assessment.76 It 

will be important to users that their situations are captured accurately by the system, 

especially if they are already experiencing high levels of emotional arousal.77  

 

Following the feedback and reflecting phase, it would be appropriate to convey 

sympathy and empathy to users.78 Sympathy will require techniques to suggest to users 

that their feelings are shared, and that they are not alone in feeling them.79 Empathy will 

require techniques to make users feel that the system 'understands' and has 'heard' 

their emotions.80 Affective computing research suggests that expressions of sympathy 

and empathy make users feel their emotional states are real and valid.81  

 

Even if the system does not offer sophisticated emotional support or guidance, the act 

of soliciting this feedback may provide benefits to users merely by acknowledging their 

emotions and including them in the process.82 This data could also be collected and 

analyzed to create a picture of users' emotional states during various process steps, 

providing insights into future design improvements aimed at improved usability or 

resolution rates.83 

 

New modes of communication for ODR may help identify, retrieve and analyze users' 

emotions in a variety of ways.84 Some of the techniques I have outlined here could 
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contribute to these objectives by drawing on the disciplines of affective computing and 

HCI.  

4 REVISITING THE CRITICISMS OF ODR AND EMOTION 

Wider acknowledgment and acceptance of ODR's emotional capacity may be an 

inevitability. We are already communicating with text, building relationships, negotiating, 

and resolving conflicts through the internet.85 As noted by Leah Wing and Daniel 

Rainey, our new world of technology has redefined interpersonal contact through social 

networks and other forms of communication that do not depend on face-to-face 

interactions.86 They predict conflict resolution practices and theories will 'catch up' to 

these changes with respect to communication and social interaction.87   

 

Jelle van Veenen has also observed that people are very good at making a 

communication medium work for them in the way they want without suffering limitations 

imposed by its format.88 The challenge then moves away from arguing whether a 

technology will allow us to do a particular thing, and shifts to estimating how soon we 

will find a way to make it do what we want.89  

 

Accordingly, research that details apparent shortcomings of ODR's emotional capacities 

must be critically assessed to determine whether traditional, offline, human-human, 

face-to-face ADR practices are considered the standard against which all other forms of 

dispute resolution must be evaluated. It is also important to consider whether the 

criticisms acknowledge the culture shift in how we are communicating through 

technology.90 The brief introduction I have provided to HCI and affective computing 

further suggests that social patterns and emotions can be observed even between 

humans and computers.  
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5 CONCLUSION 

Criticisms of ODR's emotional capacities in the dispute resolution process may have 

more to do with cultural objections than with logic or evidence. Moving beyond a 

preference for traditional face-to-face dispute resolution processes, we find signs that 

ODR already is engaging users on an emotional level. The future could see rapid 

expansion in these capacities not only through technological advances or design 

improvements, but also through ongoing transformation of how we communicate using 

technology.  

 

Given that communication and information exchange are the primary activities dispute 

resolution processes, ODR's ability to leverage the internet and other technological 

advances make it well-placed to serve our dispute resolution needs in the future, both 

on cognitive and emotional levels. Efforts to combine fields of research like human-

computer interaction or affective computing with psychology, computer science, 

communication theory and dispute systems design will only hasten this transformation 

in the dispute resolution context.  
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