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Open all hailing frequencies, Lt. Uhura.

—James Tiberius Kirk, Captain of the  
Starship Enterprise, circa the future.

* * *

Last month, I was asked to present a 
continuing legal education program 
to between 60 and 100 government 

attorneys working for the Commonwealth of 
Pennsylvania who were active as mediators and 
mediation participants. 

The topic was Best Practices for Online 
Mediation. Having only minimal field experi-
ence, I reached out to my colleague, attorney 
Selina J. Shultz, of Pittsburgh’s Conflict Lab, 
a conflict resolution provider and consulting 
firm, to be lead “knowledge-person” because 
of her more extensive experience working daily 
on Zoom. I also reached out to my Master 
Mediator colleagues around the globe. 

I held serious doubts about the staying 
power of online mediation once the pandemic is 
over. I believed that practices would be normal-
ized back to our tried-and-true ways and means. 

I participated in an American Bar Associa-
tion conference in Philadelphia in June 2006 
with Los Angeles mediator Jeff Kichaven in a 
demonstration of a mock mediation conducted 

via AOL using the chat function. I made my 
views clear that I hated it. I thought it was spo-
liation of the mediation process.

My viewpoints did not keep pace 
with the technology advancements. 
I started with some basic premises 
embodied in the following ques-
tions, which were, in my mind, 
mostly rhetorical.

• Is online mediation another erosion on the 
uniqueness and soul of mediation?

• Does meeting software Zoom and other 
online conferencing platforms contribute 
to the trend of mediation becoming more 
and more of a legalistic settlement confer-
ence rather than giving voice and empow-
erment to disputants?

• Are clients more or less active on Zoom? 
• Does Zoom make it more likely or less 

likely lawyers representing clients will 
dominate the process?

• Are there strategies mediators can easily 
and effectively use to allow clients voice? 

• Will participants emote online?
• Will I be able to be convey empathy and 

compassion online?

Moreover, do social distancing and masks 
already negatively impact the humanization 
factor, and moving online is only a minor 
incremental impact?

CANVASSING MEDIATORS

Although the mediators responded in a vari-
ety of ways, I was surprised at the universal 
embrace of online mediation and the touting 
of benefits unseen by me and other doubters. 
Recounting the insights in their own words 
may be the most effective delivery method to 
educate us all.

Jerry Weiss, founder of MediationInc, of 
Cleveland, states:

I also entered use of this medium with a high 
degree of skepticism … very wary of the 

“dehumanization” and “distance” caused 
by technology. I am a very up-close-

and-personal neutral so my bias was 
against Zoom. Further, I just didn’t 
want to have to learn a new platform.

It is challenging at first to engage by 
Zoom, however, if we are clever, we can find 

ways to use it effectively; methods that spark a 
different but constructive level of engagement. 
Using variations of voice and tempo and con-
tent should emerge quite readily while we are 
dealing with the new normal and playing our 
part in being responsible leaders by influenc-
ing those who push hard for “in person,” usu-
ally for reasons that are wrong-headed: Old 
school “control” and “force and might.”

Weiss notes one of the biggest issues is 
screen fatigue of the mediator and participants.

Former federal magistrate judge John Leo 
Wagner, of Los Angeles-based ADR provider 
Judicate West, said he has been pleased with his 
Zoom experiences. He notes:

I have done a number of Zoom mediations 
and I am surprised at how effective they are. 
Much better than a disembodied voice on the 
phone, and better than in-person with masks. 

I have found them very effective in employ-
ment cases where there is a lot of emotional 
content. Being home seems to calm people 
down and not make it as scary. Zoom ses-
sions can get just as warm and gushy as 
in-person sessions. 

Wagner has also done complex cases solely 
by Zoom, which are discussed below.

Mediator Orit Asnin, of Haifa, Israel, states 
that:
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Before Covid-19, I was reluctant to embrace 
Zoom or any other video conference plat-
form as a daily method. As lockdown 
made in-person mediations impossible, I 
started using Zoom with some skepticism. 
The more I used it, the less reluctant I was. 
At first it was very tiring, but similar to 
exercising, my online “muscles” got used 
to long hours of Zoom meetings and I no 
longer feel the Zoom-fatigue. 

Mediator Monica Haddad, of Morgan-
town, W. Va., says,

I was definitely a skeptic. After conducting 
almost 20 cases solely by Zoom,  frankly, 
I have now arrived where I believe Zoom 
can be very, very effective in other than 
perhaps 10% of my caseload. I don’t believe 
an in-person mediation would have made 
a difference.

My conclusion, contrary to expectations 
and my own bias against online-only media-
tion, is that the consensus is that online media-
tion does work.

THE PROS & CONS

Chicago mediator Tom Valenti’s experience is 
that all participants have been comfortable and 
active on Zoom. 

Valenti notes that during his Zoom media-
tor trainings, simulations have worked well. He 
believes the benefits are sufficient that online 
mediation is here to stay. (For highlights of an 
online mediation training session conducted 
by Valenti for Alternatives’ publisher, the CPR 
Institute, see the account on the blog CPR 
Speaks, at https://bit.ly/2XODOyw). 

Selina Schultz notes that so much of her 
caseload involves family and interpersonal dis-
putes, which are usually done in multiple ses-
sions of less than two hours each. Zoom is well 
suited to this work. 

Zoom also is a perfect tool for efficiency 
and allowing the disputants to communicate 
in a safe environment. Veteran Haverford, Pa., 
mediator Judith Meyer notes that participants 
have the ability to get through a long day with 

all the comfort food and environmental sup-
port of the privacy of their own homes. 

Meyer reported that in one mediation, 
counsel began at a desk in the morning, 
moved to his couch in the afternoon, and 
concluded by lying on his bed in the eve-
ning. She noted that although it seemed odd, 
he was comfortable and fully engaged in 
the process. And: No stressors of boarding 
planes, on-time flights, hotel reservations, 
jet lags, and all the stuff that comes with 
physical reality.

Jeff Kichaven notes that many of his law-
yer-mediation clients will not go back to the 
old ways since online is so much more efficient 
and cost-effective. He opines that insurance 
representatives will favor the occasional Zoom 
into a mediation process rather than spend two 
or three days to prepare, travel, or otherwise 
attend in-person mediation sessions.

DEVELOPING TACTICS

Mediators develop tactics, or in the words 
of pioneer mediator Christopher Moore, a 
partner in Boulder, Colo.’s CDR Associates, 
“moves” that are deliberate choices and actions 
as the process unfolds. The following are some 
perspectives and innovations not possible in 
the traditional meeting setting.

Judy Meyer notes that

• In speaker view, you get an intense close-
up of a participant, far closer than you 
could get in physical reality.

• In a sexual harassment case, a clinically 
depressed plaintiff who claimed her de-
pression was caused by the harassment 
could stay in the perceived safety/comfort 
of her own bedroom and not face employer 
representatives, whom she was too angry/
embarrassed to see, and even though the 
harasser was not there.

• In long breakout sessions, it allows the 
non-participating parties to focus on other 
things and be summoned back when it is 
their time.

Meyer concludes that stress levels are low-
ered because you control your environment 
and have an increased sense of independence 
and control. Dress is casual below the waist. 
She confesses that when Zooming, she does 
so barefoot!

‘GOING DARK’ 

Los Angeles-based mediator Jeffrey Krivis has 
used a technique that he reports has been use-
ful for exchanging information without argu-
ment or backlash. 

“Going Dark” involves bringing everyone 
into a breakout room and muting the audio 
and video of the listeners. This way the partici-
pants hearing the argument can do so without 
revealing emotion or responding in a defensive 
fashion. 

Krivis notes it might sound counter-intui-
tive for mediation, but he said it actually helps 
facilitate conversation without relying on the 
mediator to memorize data and arguments that 
might be inaccurate or reframed in a way that 
could be considered manipulative or imping-
ing on neutrality.

EMOTIONS’ ONLINE IMPACT

The initial experiences of the role of emotion 
and how it factors into the online process 
appears to be somewhat of a mixed bag. 

Orit Asnin comments that there is less 
small talk and fewer emotional outbursts 
online. Her view is that:

Although a “less emotional” process may be 
regarded as an advantage, and sometimes it 
is, the online communication is lacking 
some of the major benefits of mediation. 
High emotions can serve as the engine of 
the process and assist reaching the zone 
of best and widest solutions. Therefore, a 
“less-emotion process” can miss some of 
the potential “soul” of the mediation. One 
more disadvantage of Zoom mediations 
is that body language and gestures of in 
in-person mediations add valuable clues 
about emotional content.

 My current view is that the online forum 
has the potential to dig deep into the feel-
ings and motivations of participants, especially 
when using breakout rooms or conducting ses-
sions with only one party online. 

Support for this thesis comes from a num-
ber of observations and disparate experiences. 
Public speaking is always near the top of sur-
veys of what people fear—the average dispu-
tant may be less reluctant to convey sentiments 
in an online environment when the rank of 

The Master Mediator
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reactions are restricted and the speaker does 
not have to interact directly with opponents. 

As Richard P. Kidwell, associate coun-
sel and director of risk management at the 
University of Pittsburgh Medical Center in 
Pittsburgh, said to a claimant in a medical 
malpractice mediation, “it takes a lot of cour-
age to sit in a room with strangers, many of 
whom are lawyers and doctors, and tell your 
story.” As noted by many mediators, Zoom 
provides both insulation and a filter from the 
direct confrontational aspects of meetings.

Of course, emotions can be conveyed 
via the screen! Film and television have 
proven that for more than a century. Social 
media is part and parcel of the daily life of 
most people. From the beginning of my use 
of the AOL chat rooms function, I learned 
that people will share personal and intimate 
details by typing words not always directed 
at a specific person. Many people are very 
comfortable typing or sharing their own story 
via a screen. The ubiquitous use of the social 
media platforms, emails and texts makes it 
clear that people may be more open to express-
ing true, and often dark, sentiments which they 
would not say face-to-face. 

I am certain that innovative online tools, 
such as the Going Dark technique noted on 
the previous page, are being considered and 
field tested daily by mediators and participants. 
Although they may be expressed differently 
in the virtual world, core human elements of 
mediation, such as empathy and compassion, 
and the six basic emotions of anger, fear, hap-
piness, sadness, disgust and surprise will still 
be felt, exist, and be motivators of holistic 
decision-making processes. 

COMPLEX CASES

John Wagner recently finished settlement of an 
environmental case involving 22 contaminated 
sites over nine states as one of five court-
appointed mediators. 

The company that owned all of these sites 
was in a liquidating Chapter 11 bankruptcy, 
had no money, and was seeking to abandon the 
sites. The affected states and the U.S. Environ-
mental Protection Agency were pushing back. 
There were a lot of moving pieces. 

The five court-appointed mediators 
worked as a team, raised some non-debtor 
money, and put out several iterations of a joint 

global mediators’ proposal. They got it done 
on a “will recommend” basis, subject to final 
approvals by each governmental agency, which 
will probably take the better part of a year. 

It was all done on a crash-and-burn time-
frame, as the debtor-in-possession financing 
was set to run out at the end of last month.

There were 90 participants in 14 different 
groups with disparate interests. It was seam-
lessly accomplished via Zoom. 

Wagner notes that he has done a number 
of live mediations with groups of up to 200 
attendees. He believes that Zoom makes it 
much easier to manage a large group than 
doing so in a meeting or series of piecemeal 
meeting sessions.

CHALLENGES AND UNKNOWNS

Confidentiality can be a video-mediation issue. 
Jeff Kichaven has recently written about 

some of the pitfalls of confidentiality enforce-
ment across jurisdictions. Please read the 
excellent articles Kichaven has authored and 
co-authored provided in the box above.

There has been much ado about Zoom 
Bombers and other intruders, but the waiting 
room and other participant controls seem be 
more than adequate to block outsiders. Dis-
abling the chat-to-everyone feature appears to 
be standard best practice. Setting ground rules 
on the use of cellphones seems to be working 
based upon empirical and anecdotal evidence.

Although the Zoom recording function is 
easy to use, no one ever records the negotiation 
aspects of mediation, so that is irrelevant to the 
online mediation experience. Although I have 
not come across it in my research, I presume 
that participants might want to use the record-
ing to memorialize settlement terms. There is 
also the Whiteboard and document-sharing 
functions, which should be useful in any joint 
drafting process, among other uses.

WORKING THE COMBO

Orit Asnin of Haifa, Israel captures the ambiva-
lence felt by many mediators.

It can be said that in-person and online 
mediations are different processes. Is one 
method better than the other? I think that 
both processes are effective, and each has 
its own advantages. It will be interesting 
to see what will become the most favored 
choice of mediators, lawyers and clients 
post-pandemic.

After the end of lockdown in Israel, I started 
mediating in-person again, with all neces-
sary precautions. It is a great pleasure to 
mediate in-person again as it still feels like 
the “real thing.” The advantage of the lock-
down period is that it contributed to my 
toolkit another important skill that enables 
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The Master Mediator

me to offer to my clients online—in-person 
and also a mixed mediation, partly in per-
son and partly by zoom meetings. 

* * *

Zoom is here to stay. 
The virus has done in a few months 

what years of proselytizing has failed to do: 

normalize online mediation and other forms of 
dispute resolution as not only a viable option, 
but in many instances the first choice. 

The widespread use of Zoom and other 
online technologies will expand and be inte-
grated into the mainstream as just another tool 
on another day. Adaptive learning to deal with 
the impact that online forums have on human-
ization, compassion, empathy, emotions, trust, 
rapport, credibility will continue to evolve as 
humans adapt to the new normal or continue 
to Zoom on an ad hoc basis.

As with any new product or service, inno-
vation will be quick and widely spread as 
mediators and participants learn from experi-
mentation and experience on how to thrive in 
the new environment. 

The first time I saw or thought of two-way 
electronic communications was on Star Trek. 
We may think of Zoom as the progeny of Nyota 
Uhura who, for so many of us baby boomers 
and beyond, was an integral part of the voyage 
where no one has gone before.

Go boldly, mediators. Go boldly. 

yet more victims, while continuing to enjoy 
outsized paychecks and professional influence. 

Mediators and lawyers had to explain to 
family and friends that, yes, private settlements 
are normal.  And settlement agreements that 
restrict public disclosure of their terms are a 
routine part of practice and process.  

It felt shady, irresponsible, callous, 
immoral.

ABSOLUTION AND CAVEATS

So are mediator mea culpas required for pri-
vate settlements and nondisclosure terms?

Much reading and reflection has led me 
mostly to absolution on the question of private 
mediated settlements and their NDAs, with 
some caveats and rough, tentative, no-doubt-
doomed proposals for exceptions in the public 
interest. 

Why? Because I strongly suspect that dis-
couraging or dampening public or private 
ADR’s encouragement of settlements would 
not necessarily lead to more trials, but rather, 
to more settlements negotiated privately, with-
out mediator involvement. 

Some theoretical work-arounds—requir-
ing litigants to disclose mediated settlements or 
prohibiting NDAs in mediated settlements—
would increase pressure for pre-suit, direct 
settlement, without mediated involvement.  
Though the laudable goal would be more pub-
lic knowledge, a perverse consequence is likely 
to be greater pressure for pre-suit negotiation 
and settlement.

At least in the current regime, the public 
has access to the claims filed, even if not their 
resolution.  Unless NDAs were prohibited for 
all legal claims, prohibiting them in mediated 
settlements would create greater incentives for 
pre-litigation direct settlements.  The result 
would be less, not more, public awareness of 
(alleged) misdeeds.  

The settlements between now-President 
Trump and Stormy Daniels and other “simi-
larly situated” women were reached in law-
yer-to-lawyer negotiations. No mediator was 
involved.  

Obviously, privacy was at least one party’s 
main goal—hence the punitive terms for breach 
of the NDA and the legal battle to enforce them. 
Had the case been mediated after a court filing, 
at least the allegations would have been subject 
to press and public scrutiny. 

Thus, even an optimistic and unrealis-
tic policy recommendation regarding NDAs 
would have to apply to all NDAs, not just to 
mediated or post filing settlements.  In short, 
NDAs are not an ADR problem, they are a legal 
system problem. As a mediator within that 
system, I am absolved of personal guilt for the 
many nondisclosure provisions contained in all 
manner of settlements in my mediation room.  

That personal absolution begs the ques-
tion: When negotiating settlements where case 
facts make the lawyers, mediators, or (some) 
parties queasy about fear of future and/or 
repeated public harm, should there be a cure or 
prophylactic treatment for their nausea? 

Remember, that sick feeling doesn’t occur 
just in cases about sexual harassment or assault 
or politicians’ sexual infidelities. Some may 
feel it when negotiating settlements of appar-
ently legitimate and possibly endemic race, 

disability, gender, and religious discrimination, 
of product liability claims, of environmental 
hazards.  The nausea comes from knowing that 
others may suffer serious harm in the future, 
harm that could have been avoided, if only the 
information were known.

Indeed, as Arizona State University Prof. 
Art Hinshaw reminded us in a 2011 piece 
on the Indisputably blog, the public interest 
is sometimes better served by litigation and 
results that include court-enforced orders to 
protect citizens’ rights.  Art Hinshaw, “Owen 
Fiss and Sheriff Joe Arpaio–‘Against Settle-
ment,’” Indisputably (Dec. 28, 2011) (available 
at https://bit.ly/2OGMcKt). 

Using the well-covered dispute between 
the infamous Arizona Sheriff Arpaio and the 
U.S. Department of Justice Civil Rights Divi-
sion, Hinshaw states his inarguably correct 
view—to my mind—that the people of Arizona 
were far better off with a fully litigated case and 
court order, and judicial supervision, than if 
the case had been settled in mediation. 

Laws intended to protect citizens’ rights 
must be applied and enforced.  Imagine medi-
ating that case and learning much of what was 
revealed in court.  Wouldn’t and shouldn’t the 
mediator feel ill if the parties had been willing 
to settle for terms that failed to protect the 
public, covered up proof of civil right viola-
tions, and potentially improved Arpaio’s or his 
buddies’ political chances?

It seems clear that cases such as Arpaio’s 
should be subject to the court’s judgment and 
full public airing because of the wide and con-
sequential public interest at stake.  

It would seem that our current legal system 
would favor taking such cases to trial and reject 
private settlements. Or at least it should be. 
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