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Introduction
Generally speaking, dispute resolution techniques range
from methods where parties have full control of the
procedure, such as in a negotiation, to methods where a
neutral third party is in control of both the process and
the outcome, such as the case of arbitration and court
processes.1 These dispute resolution methods may take
place online and be complemented with ICT tools. When
the process is conducted mainly online, it is referred to
as ODR, i.e. the carrying out of most of the dispute
resolution procedure online, including the initial filing,
the neutral appointment, evidentiary processes, oral
hearings if needed, online discussions, and even the
rendering of binding settlements. Although there are many
hybrid processes (partly online and partly offline), ODR
is normally understood as a different medium to resolve
disputes, from beginning to end, respecting a minimum
of due process principles.2

ODR was born from the synergy between ADR and
ICT, as a method of resolving disputes that were rapidly
arising online, and for which traditional means of dispute
resolution were inefficient or unavailable.3 The
introduction of ICT into dispute resolution is currently
growing, to the extent that the difference between offline
dispute resolution and ODR is being blurred. The same
occurs between dispute resolution and dispute prevention.4

For example, eBay uses ODR as a tool for dispute
prevention. Indeed, the design of consumer ODR
mechanisms has two interlinked goals. First, it increases
access to justice by providing consumers, even vulnerable

ones, with an easier pathway than, for instance, the courts
in small claims procedures, to meet their legal needs.5

Secondly, effective redress mechanisms enhance
consumer trust and contribute towards building a more
competitive market. The success of large online
marketplaces that provide effective ODR technology has
been exemplified by eBay, which acts as the third neutral
party, resolving over 60 million disputes a year between
its buyers and sellers.6 This is a significant number,
particularly if we take into account that English courts
receive around 1.5 million civil claims every year.

Some commentators have defined ODR exclusively as
the use of online ADR. However, part of the doctrine
incorporates a broader approach, including online
litigation and other sui generis forms of dispute resolution
when they are assisted largely by ICT tools designed ad
hoc to support the settlement of disputes through
electronic means.7 The latter definition seems more
appropriate since it incorporates all methods used to
resolve disputes that are conducted on the internet through
a tailored online platform.

In ODR, the information management role is often
carried out not only by physical persons, but also by
computers and software. The assistance of ICT has been
named the “fourth party” because ODR is seen as an
independent input to the management of the dispute.8 In
addition to the two disputants and the neutral third party,
the labelling of “technology” as the fourth party is a
metaphor that stresses how technology can be such a
powerful influence as to change the traditional three-side
model. The fourth party embodies a range of capabilities
in the same manner that the third party does. While the
fourth party may at times take the place of the third party,
i.e. automated negotiation, it will frequently be used by
the third party as a tool for assisting in the dispute
resolution process.9

The fourth party (i.e. the ODR platform) may do many
things such as organise information, send automatic
responses and shape writing communications in a more
polite and constructive manner, e.g. blocking foul
language. It can also monitor performance, schedule
meetings, clarify interests and priorities, and so on.10 The
assistance of the fourth party will increase the more
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technological advances, reducing the role of the neutral
third party. It has been argued that the progress of ICT is
occurring exponentially11 and, as a result, ODR processes
are increasing in efficiency, providing their disputants
with greater advantages in terms of time savings and cost
reductions.

This article considers some ODR methods employed
to settle disputes arising from e-commerce as well as from
the traditional offline market. Unfortunately, there is not
a single ODR method that can fit all types of disputes,
but rather there are specific methods for particular
disputes. Let us turn to case studies where different ODR
methods are employed to settle consumer disputes.

CyberSettle case study
Automated negotiation is carried out exclusively by an
ODR platform without the intervention of a neutral third
party. It usually involves a “blind-bidding” negotiation
process designed to determine economic settlements for
claims in which liability is not challenged. It occurs when
one party invites the other to negotiate the amount of
money in dispute. If the other party agrees, they start a
blind-bidding process whereby both parties make secret
offers, which will only be disclosed if both offers match
certain standards. They can submit one or various offers
and if the difference between them is less than a particular
percentage or a given amount of money, the settlement
will be the mid-point of the two offers. Although this is
a simple method, it effectively encourages the parties to
reveal their “bottom line” offers and demands, splitting
the difference when the amounts are close. This method
has proven to be particularly successful with insurance
compensations and commercial activities. It is also a
valuable tool for lawyers because they too can use it
without revealing their bottom-line settlements (unless
an agreement is reached) and more importantly, without
waiving their right to access the court, in the case that the
negotiation turns out to be unsuccessful.

Currently, the main provider of this type of ODR is
CyberSettle, which has been working online since 1998
settling disputes for over US$1.9 billion, where US$12.5
million was its largest online settlement.12 CyberSettle
boasted having around 150,000 attorneys registered, out
of whom 30,000 have already used CyberSettle to
facilitate the settlement of their clients’ disputes.13 Initially
CyberSettle’s main focus was the resolution of monetary
disputes between insurance companies and their clients.
It later expanded its services, assisting in the settlement
of disputes between citizens and municipalities, where
the city council had recognised liability and was willing
to compensate the claimant, but where there was a

disagreement on the amount to be compensated. These
disputes related to sidewalks, city property, traffic
devices, motor vehicles, personal injury, etc. This shows
that ODR can be useful for resolving “bricks and mortar”
disputes that arise with businesses, insurance companies
and municipalities, which are finding that ODR saves
them money and time when dealing with consumer
disputes.14

CyberSettle has now moved most of its resources to
the medical care sector in the United States, which
amounts to US$2.7 trillion.15 CyberSettle’s website states
that its mission is “to provide our clients with cloud-based
solutions that motivate and empower patients to engage,
settle and pay their medical bills — resulting in increased
revenues, faster and at a lower cost than traditional
methods”.16

CyberSettle has received a number of criticisms. Some
commentators have questioned the fairness of CyberSettle
as doubtful, owing to the fact that repeat users can “cheat”
through their capacity to aggregate bid histories and
outcomes in a manner that one-time users cannot.17 In
addition, it has been argued that the system fails to
provide trade-offs. Other commentators have contended
that CyberSettle creates a situation similar to the
“prisoner’s dilemma” in which the aggressiveness of the
parties leads them to use a strategic approach that
produces sub-optimal results.18 It has also been maintained
that the success of CyberSettle rests on the protection of
its patent and its subsequent lack of competence.
However, this argument is contestable since there are, at
present, other ODR providers such as SmartSettle One,
which provide similar services.19

Objectively, the success of CyberSettle is undeniable.
It has developed effective software which has settled over
200,000 economic disputes. This was achieved by
targeting particular industry sectors, such as insurance
companies, and providing a highly automated and fast
ODR tool to deal with simple monetary claims. The main
advantage of automated negotiation is that it has the
potential for saving money and years of litigation for both
parties. The main disadvantage is that it deals only with
monetary disputes where liability is not at stake.
Therefore, in order to extract its full potential, automatic
negotiation must be used as a complement to other ODR
processes.

eBay and PayPal case study
Mediators use information management skills encouraging
parties to reach an amicable agreement by enabling them
to communicate more effectively through the rephrasing
of their arguments. Conciliation is similar to mediation,

11 Katsh and Wing, “Ten Years of Online Dispute Resolution (ODR): Looking at the Past and Constructing the Future” (2006) 38 University of Toledo Law Review 19, 27.
12 See http://www.cybersettle.com/about-us [Accessed July 9, 2014].
13 See http://www.cybersettle.com/pub/home/about.aspx [Accessed April 2, 2014].
14 J. Krause, “Settling it on the Web. New Technology, Lower Costs Enable Growth of Online Dispute Resolution”, American Bar Association Journal (October 2007).
15 See http://cybersettle.com/paymd/the-challenge [Accessed July 9, 2014].
16 See http://cybersettle.com/about-us [Accessed July 9, 2014].
17 R. Weiss, “Some Economic Musings on Cybersettle” (2006) 38 University of Toledo Law Review 89.
18 B. Deffains and Y. Gabuthy, “Efficiency of Online Dispute Resolution: A Case of Study” (2005) 60 Communications and Strategies 205.
19 See http://www.smartsettle.com/products/smartsettle-one [Accessed July 9, 2014].
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but the conciliator can propose solutions for the parties
to consider before an agreement is reached. Also, assisted
negotiation procedures are designed to improve parties’
communications through the assistance of a third party
or software. In fact, some commentators argue that
assisted negotiation, conciliation and even facilitation are
just different types of mediation.20 The major advantages
of these processes when used online are their informality,
simplicity and consumer friendliness.21

SquareTrade was the leading ODR provider for
consumer mediation until 2008. However, owing to
changes in the eBay feedback system, SquareTrade
decided to stop resolving eBay feedback disputes from
June 2008.22 Although eBay still outsources a number of
feedback disputes to private ODR providers, such as Net
Neutrals for motor vehicle claims,23 currently the majority
of ODR services have been taken over by eBay and
PayPal dispute resolution services, which now resolves
the impressive number of disputes a year.24 The advantage
of dealing with a large number of disputes is that the same
issues arise many times, so it is possible to divide the
disputes into different sections. The ODR process starts
when a buyer or seller files a complaint. To do so, the
claimant is asked to fill in a web-based standard claim
form to identify the type of dispute and to present a list
of common solutions, from which the claimant had to
select the ones to which s/he would agree.25 The other
party is then contacted by email, where s/he is informed
about the complaint process and is asked whether s/he
wishes to participate. Individuals are often keen to
participate because this is the only manner in which the
buyer can get redress and the seller can get a positive
feedback.

When the other party files the response and selects the
resolutions that s/he favours, and when both parties agree
on the same resolution, the dispute is resolved. If an
agreement is not reached, the parties are put into a
negotiation environment. Web interface is used, and these
communications are shaped by the website into a
constructive and polite negotiation. This is achieved with
software tools that limit the free text space, encourage
the proposition of agreements, set deadlines and even
shape the tone of exchanges.

This software is the key element of the process because
it takes over some of the expertise of the neutral third
party; thus this process could be defined as
“technology-mediated negotiation”. According to
Rabinovich-Einy, ODR technology:

“[I]ntervenes in the negotiations between the parties
and, by allowing parties to formulate and reformulate
the problem and the solution, performs some of what
would be associated with a mediator’s role, moving
the parties from a problem mode to a solution
stance.”26

eBay has concentrated on a reduced number of issues
such as delays, bad descriptions and negative feedback.
This has made possible the development of an efficient
automatic process that enhances online negotiation. The
success of consensual and automated processes depends
on the nature of the dispute, the accuracy of information
provided and the capability of the software or the neutral
third party in assessing and evaluating the facts and
evidence.

It is arguable whether this ODR model relies on
sophisticated ODR software or not. But what is beyond
doubt is that eBay software used a precedent system that
recognised patterns of common sources of problems. This
information is then used to build a dispute prevention
strategy which targets causes of problems upstream. The
information is also used to streamline the dispute
resolution process by encouraging parties to negotiate a
settlement based on options chosen by disputants in
previous similar disputes. The online negotiation software
thus assists parties in resolving their disputes via the
internet without imposing a resolution against the will of
one of the parties.27

It must be noted that eBay’s Resolution Center offers
a multipronged approach. It also allows buyers to report
“fraud alerts”, which are investigated by its own
enforcement team. The rest of complaints are classified
as either “item not received” by the buyer, “item not as
described”, and “unpaid item”.28 In addition, in some
jurisdictions, such as in the United States, eBay has
separate ODR schemes for a number of categories of
purchases, such as vehicles and business equipment.29

Some of the claims in these schemes are capped, e.g.

20 P. Jacobs, “Mediation Now and Then” in Michael P. Barbee, Newsletter, Mediation, International Bar Association Legal Practice Division, July 2007, p.14.
21 P. Motion, “Article 17 ECD: Encouragement of Alternative Dispute Resolution: On-line Dispute Resolution: A View from Scotland” in Lilian Edwards (ed.), The New
Legal Framework for E-Commerce in Europe (Oregon and Portland: Hart Publishing, 2005), p.145.
22 SquareTrade, “ODR Is No Longer Offered by SquareTrade”, http://www.squaretrade.com/pages/odr-discontinued [Accessed April 2, 2014]; O. Rabinovich-Einy,
“Technology’s Impact: The Quest for a New Paradigm for Accountability in Mediation” (2006) 11 Harvard Negotiation Law Review 253, 284. By contrast, SquareTrade’s
automatic negotiation software matched problems to solutions. During its existence SquareTrade resolved millions of disputes across 120 nations in five different languages.
SquareTrade resolved small value disputes using a process in which a mediator assists disputants through asynchronous email and web communications with the parties.
SquareTrade employed around 200 mediators from over 15 different countries. There are no more detailed statistics on the negotiation and mediation schemes, but Conley
Tyler reported in 2006 that over a million eBay disputes had been settled via SquareTrade. See Summer Raines and Conley Tyler, “From e-Bay to Eternity: Advances in
Online Dispute Resolution”, University of Melbourne Legal Studies Research Paper No.200 (April 5, 2006).
23 See https://www.netneutrals.com/About-Us.aspx [Accessed July 9, 2014].
24 C. Rule and C. Nagarajan, “Leveraging the Wisdom of Crowds: The eBay Community Court and the Future of Online Dispute Resolution” (Winter 2010) AC Resolution
4.
25 Rule, Online Dispute Resolution for Businesses (2002), p.103.
26 Rabinovich-Einy, “Technology’s Impact” (2006) 11 Harvard Negotiation Law Review 253, 258.
27 E. Dyson, “Do You See a Pattern?” (August 28, 2006), http://www.squaretrade.com/pages/about-us-news?vhostid =daffy&stmp=squaretrade&cntid=3ja18a4y81
[Accessed April 2, 2104].
28 See http://resolutioncentre.ebay.co.uk/ [Accessed July 9, 2014].
29 See eBay Motors Vehicle Purchase Protection, http://pages.motors.ebay.com/buy/purchase-protection/ and eBay Business Equipment Protection, http://pages.ebay.com
/help/buy/business-protection.html [Both accessed July 9, 2014].
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vehicle protection is limited to claims between US$100
and US$50,000, while equipment disputes are limited to
those involving more than US$1,000 and less than
US$20,000. The economic threshold recoverable is also
limited to the price of the item, so buyers cannot recover
for consequential damage, an amount which can only be
recoverable in a judicial forum.

When disputes cannot be resolved directly between the
buyer and seller through eBay’s ODR platform, then the
claim can be escalated to the Resolution Services team,
which is managed by eBay’s Customer Support section.30

The Resolution Services team will examine the claim and
the supporting information provided by the parties and
will make a decision on whether the claim (or part of it)
is upheld.

Interestingly, empirical research done at eBay found
out that these types of settlements increase parties’ loyalty
in the marketplace.31 This major finding was reached by
Colin Rule, the former ODR director for eBay and PayPal,
who carried out a quantitative study on the economic
activity of eBay buyers during the three months after they
had entered into a dispute and used eBay’s ODR model;
this group of buyers was contrasted with a sample of
buyers who had not encountered a dispute during the
previous month. The study showed that “on average, users
who reported a transaction problem and went through the
online dispute resolution process increased their usage
of the market place, regardless of outcome”.32

Surprisingly, this included not only the group of people
who had succeeded in the dispute, but also those who lost
their cases, who also had greater activity in eBay than
those who never filed a dispute. The only group who did
not increase their activity on eBay were buyers whose
claims took over six weeks to be resolved.33 This finding
suggests that buyers prefer to lose a case quickly than to
drag it for an extended period of time.

Another interesting finding was that the group most
active in eBay (i.e. the group who spent the largest
amount of money) was the group of buyers who resolved
their disputes with the sellers amicably, with only the
assistance of the eBay’s ODR software—this group
increased their purchasing activity during the following
three months by 9 per cent more than those who had not
filed a dispute. Rule observed that:

“[T]he explanation for this phenomenon is that trust
in your fellow users to do the right thing in good
faith is more powerful than the belief that a
marketplace administrator will intervene and use
their power to decide disputes between users who
disagree.”34

However, when parties cannot reach a settlement is up
to the marketplace to provide them with a solution to their
dispute. The study noted that trust is the keystone of
increasing usage in online services. This trust is not
gained when an online purchase goes well, as this is what
is expected by the buyers, but according to how the buyer
is treated once a dispute arises. Rule argues that when a
dispute arises it “is when the marketplace is presented
with an opportunity to step up, do the right thing, and
make a lasting, positive impression on that customer”.35

It is debatable whether the effect of an expeditious
ODR scheme in increasing trust in a marketplace such as
eBay can be construed as an increase of trust between the
buyer and seller who were in dispute. Rule’s findings
suggests that offering buyers an effective ODR service
results in those buyers entering in a greater number of
transactions on eBay—but not necessarily with the same
sellers. This raises the question whether effective redress
mechanisms would have the same effect when buyers
deal directly from the seller’s website, e.g. buying at
Tesco’s supermarket. Only empirical research could
answer that question, but it seems obvious that an
expeditious and effective ODR scheme can only have a
positive impact on buyers’ perception on a website
offering goods and services.

Modria case study
The ODR director of eBay and PayPal from 2003 to 2011,
Colin Rule, together with others, have obtained a licence
from eBay to use the software that he helped to develop
in order to set up his own company, Modria.36 The aim
of this company is to provide ODR services for both,
low-value as well as high-value disputes.

For mainly low-value disputes Modria has developed
a tiered procedure which contains a number of stages.37

First is the “diagnosis module”, which identifies the issues
in dispute. This stage has a triage function as it assists in
filtering complaints. The next level offered by Modria is
a “negotiation module”, which summarises the issues,
requires parties to make proposals for settlement and also
allows the software to suggest settlements that parties are
free to accept. Unresolved disputes move upstream to the
next phase, the “mediation module”, where a third neutral
party will be appointed with the aim of facilitating an
amicable agreement. The final stage is arbitration, where
the neutral party will adjudicate the dispute. Modria
claims that, as with eBay, the majority of disputes will
be resolved in the first two stages without human
intervention, though for that to operate effectively parties
will need strong incentives to co-operate.

30 L. del Duca, C. Rule and K. Rimpfel, “eBay de Facto Low Value High Volume Resolution Process: Lessons and Best Practices for ODR System Designers” (2014,
forthcoming), pp.3–4.
31 C. Rule, “Quantifying the Economic Benefits of Effective Redress: Large E-Commerce Data Sets and the Cost-Benefit Case for Investing in Dispute Resolution” (2012)
34 University of Arkansas Little Rock Law Review 767.
32 Rule, “Quantifying the Economic Benefits of Effective Redress” (2012) 34 University of Arkansas Little Rock Law Review 767, 772.
33 Rule, “Quantifying the Economic Benefits of Effective Redress” (2012) 34 University of Arkansas Little Rock Law Review 767, 773.
34 Rule, “Quantifying the Economic Benefits of Effective Redress” (2012) 34 University of Arkansas Little Rock Law Review 767, 776.
35 Rule, “Quantifying the Economic Benefits of Effective Redress” (2012) 34 University of Arkansas Little Rock Law Review 767, 776.
36 See http://www.modria.com/ [Accessed July 9, 2014]. See also B.H. Barton, “The Lawyer’s Monopoly — What Goes and What Stays” (2014) 82 Fordham Law Review
3067, 3075–3076.
37 See “Our Modular Dispute Resolution System”, Modria, http://www.modria.com/resolution-center [Accessed July 9, 2014].
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Modria has also developed ODR software to tackle
higher-value disputes with complex and sensitive matters
as diverse as patent disputes and divorce settlements.38 In
addition, Modria has assisted in the development of
various ODR platforms for resolving disputes between
taxpayers and the tax office. In effect the ODR platform,
called the Online Resolution Center, allows taxpayers
who consider that the tax of their property has been
miscalculated to submit a claim online.39 The objective
of these platforms is also to provide the taxpayer with
some information on how the tax is calculated, and if they
still think that it has been miscalculated, then they can
submit the claim and follow the case online. The online
platform strives to be user-friendly and eliminates
unnecessary paperwork.

More recently, Modria has teamed up with the
American Arbitration Association (AAA) to build an
ODR platform to manage AAA’s New York No Fault
case load. The new platform is expected to manage over
100,000 cases on an annual basis. The platform, which
is expected to go live before the end of 2014, will provide
claimants and their lawyers with a secure website to
submit online claims and to manage those claims through
the platform.40

Court annexed mediation case studies
In terms of court annexed ODR, in the United Kingdom
there are a number of schemes which are based on online
negotiation and online negotiation. A popular online
negotiation scheme that resolves a particular type of civil
claim is the scheme for road-traffic personal injury claims
of low value. The scheme is called RTA PI Claims
Portal.41 The online process enables parties in
liability-admitted claims to exchange offers and to reach
a settlement of the road traffic accident where the value
of the personal injury is of a value under £25,000. The
online portal offers parties standard format claims and
other documents, and exchanges the communications
online. The procedure is regulated in the Pre-Action
Protocol for Low Value Personal Injury Claims in Road
Traffic Accidents, and sets fixed fees for the claimant’s
solicitor. As with the other pre-action protocols, if a
claimant does not attempt to settle his claim through this
online process and lodges a claim in court directly, then
the claimant is likely to have to foot the respondent’s

legal costs, regardless of succeeding in the claim.
Although there have been some problems in its operation
(namely fraudulent claims and problems with claims that
could not be adapted into the standardised procedure) the
online portal appears to be working very well; for that
reason it was extended in July 2013 from £10,000 to
£25,000 as well as adding employers’ liability and public
liability claims up to the same value. The new electronic
portal42 is also used to notify these claims. The aim of this
electronic handling of claims is to reduce costs and
streamline the process. Thus, the portal in effect acts as
an online mediator, offering parties a neutral forum to
conduct their negotiations and to make settlement offers
before the dispute is able to escalate to the court. Such
systems have been described as “algorithmic negotiation
processes (sometimes called technology facilitated
resolution or TFR) where the computer does much of
what a human neutral would normally do to move the
parties closer to an agreement”.43 If designed correctly,
these ODR mechanisms reduce the adversarial position
of the parties at the same time as creating incentives for
them to achieve a mutually acceptable resolution.44

Another important mediation scheme, which is annexed
to the courts, and for which technology is particularly
desirable, is the Small Claims Mediation Scheme. This
normally offers one-hour telephone mediation and
resolves around 10,000 disputes a year. Mediation
processes have not only proven effective for low-value
disputes. They have also been used effectively for
high-value and complex disputes, such as for tax
disputes.45 There are many developments in specific areas
of law. For example, since 2011 it has been a requirement
in family cases that a person initiating a court application
should normally attend a mediation information and
assessment meeting (MIAM).46

The UK Government believes that mediation should
be more widespread for the early resolution of workplace
disputes.47 The Government issued a Dispute Resolution
Commitment in 2011, pledging to use ADR whenever
possible before a public body goes to court. Similarly,
the courts have also endorsed and encouraged the use of
ADR in general, and stressed the importance of mediation
in particular, given some precedents that illustrate the
benefits and suitability of mediation in civil and
commercial cases.48 The commitment to the use of civil
and commercial mediation has also had an impact on

38 Modria and LawMediaLabs have also created http://www.DivorceMediationResources.com [Accessed July 9, 2014].
39 See http://www.modria.com/assessment/ [Accessed July 9, 2014].
40 C. Rule, ODR News (April 2014), “AAA Chooses ODR for Its Largest Volume Case Load” (2014) 1(1) International Journal of Online Dispute Resolution 97.
41 See http://rtapiclaimsprocess.org.uk [Accessed July 9, 2014].
42 See http://www.claimsportal.org.uk/en/using-the-portal [Accessed July 9, 2014].
43 B. Trent and C. Rule, “Moving Arbitration Online: The Next Frontier”, New York Law Journal (April 1, 2013). These technologies can also be useful in adjudicative
processes. For instance, “the eBay and PayPal context, where tens of millions of arbitration decisions were made on cases averaging only $75 in value”.
44 Trent and Rule, “Moving Arbitration Online”, New York Law Journal (April 1, 2013).
45 BIS, “Alternative Dispute Resolution in Large or Complex Cases: pilot evaluation summary” (September 2013), https://www.gov.uk/government/publications/alternative
-dispute-resolution-in-large-or-complex-cases-pilot-evaluation-summary [Accessed July 9, 2014].
46 See BIS, “Mediation Information and Assessment Meetings (MIAMs) and mediation in private family law disputes: Qualitative research findings” (April 3, 2014), https:
//www.gov.uk/government/publications/mediation-information-and-assessment-meetings-miams-and-mediation-in-private-family-law-disputes-qualitative-research-findings
[Accessed July 9, 2014].
47 BIS, “Resolving Workplace Disputes: The Government Response to the Consultation” (November 2011), https://www.gov.uk/government/uploads/system/uploads
/attachment_data/file/32181/11-1365-resolving-workplace-disputes-government-response.pdf [Accessed July 9, 2014].
48Dunnett v Railtrack Plc [2002] 1 W.L.R. 2434 CA (Civ Div); Halsey v Milton Keynes General NHS Trust [2004] EWCA Civ 576, [2004] 1 W.L.R. 3002; Burchell v
Bullard [2005] EWCA Civ 358, [2005] C.P. Rep. 36; Egan v Motor Services (Bath) [2007] EWCA Civ 1002, [2008] 1 W.L.R. 1589; Faidi v Elliot Corp [2012] EWCA
Civ 287, [2012] H.L.R. 27; Oliver v Symons [2012] EWCA Civ 267, [2012] 2 P. & C.R. 2; Ghaith v Indesit Co UK Ltd [2012] EWCA Civ 642, [2012] I.C.R. D34.
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private industry. The Centre for Effective Dispute
Resolution (CEDR) and the International Institute for
Conflict Prevention and Resolution (CPR) have entered
into a partnership for the purpose of convincing more
than 4,000 companies and 1,500 law firms to sign a
pledge that requires them to consider ADR before filing
a suit.49

Another important ODR service, which also provides
mediation, though outside the court sphere, is Nominet,
which resolves cybersquatting disputes between ccTLD
domain name holders and trade mark owners using online
mediation—e.g. if someone registers a .uk domain name
which is identical or confusingly similar to a registered
trade mark, with the purpose of taking advantage of the
reputation of the trade mark owner. Part of the procedure
for resolving this dispute is an online mediation stage.
This procedure is referred as “informal mediation”, and
commences within three days of Nominet receiving the
complainant’s reply, but the mediation will not occur if
the respondent has not filed a response.50 The discussions
are moderated by the mediator and kept confidential. If
the parties reach a settlement during mediation, then the
existence, nature and terms of the settlement remain
confidential, unless the parties specifically agree
otherwise or a court of competent jurisdiction orders
otherwise. If the parties do not achieve a mediated
settlement within 10 days, then the complainant will have
to pay additional fees and Nominet will appoint an expert
who will adjudicate the dispute online.

Finally, it must be noted that the court system in
England and Wales has also embraced ODR for the
recovery of unpaid debts. The system is called Money
Claim Online, and allows debtors to submit a money
claim up to £100,000 online without the need to go to the
county court.51 Claimants can keep track of the case online
and defendants are also invited to use the online system.
Money Claim Online deals with more than 60,000 claims
a year, which is more than any county court in the
country.

Conclusion
The successful use of ODR schemes has brought them
to the attention not only of national governments, but also
of regional and global institutions such as the European
Union and the United Nations, which have clearly seen
the benefit or promoting ODR mechanisms. The need for

a greater role of ODR is particularly felt in the field of
consumer transactions, since they alone represent the
largest part of the GDP. According to figures of the
European Commission, consumer expenditure alone
amounts to 56 per cent of the whole EU GDP.52 For that
reason the European Union considers ODR as one of the
key mechanisms to ensure compliance with legal rights.53

The need for a more integrated internal market has led
the European Union to adopt a top-down approach in
promoting ODR as a way of offering consumers effective
remedies. The need to stimulate a European market has
justified new legislation with the aim of addressing the
lack of awareness of ODR options; ensuring the
availability of ODR providers; and addressing the existing
variety of quality in the provision of ADR and ODR
services in the European Union.

Accordingly, the European Union has recently
approved two legislative texts, a Directive on consumer
ADR and the Regulation on consumer ODR.54 The ADR
Directive requires Member States to ensure by July 2015
the availability for consumers of quality ADR schemes
that operate online and observe procedural standards.55

The Directive is supplemented by the ODR Regulation,
which will make all ADR processes accessible from
January 2016 via a pan-European website called the ODR
platform. The platform will co-ordinate a network of
nationally certified ADR/ODR schemes and it will
facilitate, in particular, cross-border claims, allowing
parties to access these nationally approved ADR schemes
online.56

In parallel, the United Nations Commission for
International Trade Law (UNCITRAL) is drafting ODR
procedural rules for settling low-value international
disputes that arise from e-commerce.57 The push behind
the institutional support for ODR is the need for greater
competition and trust in cross-border e-commerce. Thus,
whereas UNCITRAL is developing a model law that can
be contractually chosen by the parties, the EU has adopted
an ODR Regulation that creates the ODR platform with
the objective of better co-ordinating the resolution of
national and cross-border consumer complaints within
the EU. Both initiatives are complementary, as ADR
schemes in the EU could adopt, if they so wish, the
UNCITRALODR rules when resolving e-commerce
claims.58

49 CEDR, “The 21st Century ADR Corporate Pledge” (August 2013), http://www.cedr.com/foundation/corporate-adr-pledge/ [Accessed July 9, 2014].
50 DRS Procedure r.7, http://www.nominet.org.uk/disputes/when-use-drs/policy-and-procedure/drs-procedure [Accessed July 9, 2014].
51 See https://www.moneyclaim.gov.uk/web/mcol/welcome [Accessed July 9, 2014].
52EU Consumer Agenda of 2012, COM(2012) 225 final.
53EU Justice Agenda for 2020, COM(2014) 144 final.
54 Directive 2013/11 on Alternative Dispute Resolution for Consumer Disputes [2013] OJ L165/63 (ADR Directive); and Regulation 524/2013 on Online Dispute Resolution
for Consumer Disputes [2013] OJ L165/1 (ODR Regulation).
55 ADR Directive arts 6–11.
56 P. Cortés, “A New Regulatory Framework for Extra-Judicial Consumer Redress: Where We Are And How To Move Forward” (2014) 34(3) Legal Studies, forthcoming;
P. Cortés and A. Lodder, “Consumer Dispute Resolution Goes Online: Reflections on the Evolution of European Law for Out-of-Court Redress” (2014) 21(1) Maastricht
Journal 14.
57 The draft rules propose a tiered procedure that commences with negotiation, moves on to facilitated settlement, and the remaining unresolved disputes are decided through
an online arbitration stage (or through a non-binding adjudication procedure when parties choose this alternative track). SeeUNCITRAL Working Group III (Online Dispute
Resolution), Online Dispute Resolution for Cross-border Electronic Commerce Transactions: Draft Procedural Rules (March 24–28, 2014), http://www.uncitral.org/uncitral
/commission/working_groups/3Online_Dispute_Resolution.html [Accessed July 9, 2014].
58 cf. P. Cortés and F. Esteban de la Rosa, “Building a Global Redress System for Low-Value Cross-Border Disputes” (2013) 62(2) International Comparative LawQuarterly
407.
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There is little doubt that in the following few years we
are going to get to know more about various ODR case
studies. In fact, from next year, all the ADR bodies who
wish to be certified by a national competent authority for
complying with the minimum standards set in the ADR
Directive will be required to deliver their services online
as well as offline. Indeed, from 2016 onwards most
cross-border consumer disputes in the EU are expected

to be channelled by the European ODR platform. It is
then not surprising that Richard Susskind, the IT adviser
to the Lord Chief Justice in England and Wales, sees ODR
as one of the disruptive technologies that will impact on
how lawyers will work in the future, observing that “[i]n
the long run, I expect [ODR] to become the dominant
way to resolve all but the most complex and high-value
disputes”.59

59 R. Susskind, Tomorrow’s Lawyers: An Introduction to Your Future (Oxford University Press, 2012) p.102.
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